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MISCONDUCT OF JURY-GROUND FOR
NEW TRIAL
By WILLIAM E. DOYLE, of the Denver Bar

ERY recently our Supreme Court announced a most
interesting and instructive decision. The case was that
of Wharton v. People, 90 Pac. (2d) 615, 103 Colo.
(May 8, 1939).
Wharton was convicted of murder in the first degree in
the District Court of El Paso county. He was sentenced to
death. Following the verdict a motion for a new trial was
filed. Contained therein was the affidavit of a juror who had
served on the trial of the case. This affidavit set forth that
the juror had concurred in the verdict only by reason of threats
and coercion at the hands of the other jurors. The district
attorney objected to the reception and consideration of this
affidavit, and the court sustained the objection. On appeal
the Supreme Court held that prejudicial error was committed
by the trial court in its refusal to receive and consider the
evidence.
The substance of the affidavit above mentioned is as follows: That the verdict was not that of the juror; that he had
been coerced into signing the death penalty verdict by abusive
language, threats, scoffing and slurring remarks and argumentative pressure until "after hours of the above repeated
and continuous violent, abusive and profane language and
conduct on the part of the said other eleven jurors to affiant,
affiant became so weak and exhausted as to be unable to speak
or argue without breaking down physically and crying, and
affiant was made to continuously withstand the repeated
assaults, pressure and conduct of the other jurors in the jury
room, and the threats to physical combat made by the other
eleven purported jurors, and affiant because of his weakened
physical condition and the long repeated pressure of . .
abusive epithets and conduct . . . told said other eleven purported jurors that affiant would let the penalty be entered on
the verdict that the other eleven purported jurors wished."
It is noteworthy that the language contained in the affidavit is very strong. It charges that the verdict was not unanimous, but rather that it was rendered by only eleven of the
twelve jurors. It should be noted also that the case is criminal
and involves the death penalty.
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Our Supreme Court, per Mr. Justice Bock, held that the
circumstances of the case were such as to "warrant a departure
from the general rule." Language used is as follows (p. 618
of 90 Pac. 2nd) :
"In the instant case the trial court's action in denying a hearing on
the question raised by the Anderson affidavit was arbitrary, and its failure
to hear and determine the matter, in view of the allegations hereinabove
quoted from said affidavit, was prejudicial error."

The rule which prohibits a juror's impeachment of his
own verdict is very old. Prior to 1785 a juror's testimony in
such cases was sometimes received. But in that year Lord
Mansfield, in Vaise v. DeLaval, 1 T. R. 11, refused to receive
the affidavits of jurors to prove that their verdict had been
made by lot. That ruling came to be universally recognized
in both England and the United States.' Also, it has been
broadened to include all affidavits of jurors. In many states
the rule has been codified into statutes.2 The rule is based
upon reasons of policy. As was said by the United States
Supreme Court in McDonald v. Pless, considering the question. "For while it may often exclude the only possible evidence of misconduct, a change in the rule would open the door
to the most pernicious arts and tampering with jurors. 'The
practice would be replete with dangerous consequences.' 'It
would lead to the grossest fraud and abuse,' and 'no verdict
would be safe.' Cluggage v. Swan, 4 Binn. 155, 5 Am. Dec.
400; Straker v. Graham, 4 Mees 1&W. 721, 7 Dowe P. E.
223, 1 Horn 1&H. 449, 8 L. J. Ech. N. S. 86."
It would seem that on grounds of policy the soundness
of the rule is beyond question; however, from the standpoint
of legal soundness it has often been sharply criticized. (See
Wigmore, Secs. 2348-2354.)
If we concede that criminal cases involving the death penalty are distinctive with regard to this question, and if we
are cognizant also that the reasons for the rule are reasons of
policy, then we will conclude that the Wharton case is not a
'There are now only six states in the United States that do not adhere to it. See
Wigmore, Sec. 2354.
'The Colorado statute modified the common law rule as follows (Sec. 237, Ch. 17,
Code of Civil Procedure, Part 2) : "Second-Misconduct of the jury, and when any
one or more of the jurors shall have been induced to assent to any general or special
verdict, or to a finding on any question or questions submitted to them by the court,
by a resort to the determination of chance, such misconduct may be proved by the
affidavits of one or more of the jurors."
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wide departure from established practice. Moreover, it is to
be remembered that exceptions to the rule are not impossible
when the reasons of policy suggest exceptions rather than no
exceptions.
(See Boyles v. People, 90 Colo. 32, 6 Pac.
7.)3
(2d)
The situation which occurred in the Wharton case will
probably never arise again. If a juror's affidavit is filed under
identical circumstances the trial court will most likely receive
it, hear evidence on the other side of the question, and make a
finding, which finding will probably not be disturbed on
appeal. Had the trial court in the Wharton case afforded a
hearing and exercised discretion, the case would not have been
sent back.
Finally, it is submitted that rules should not be blindly
worshipped. An exception should be made without equivocation where, as in the Wharton case, plain principles of reason
and justice dictate such an action. I believe that the decision
is sound.
Since the above was prepared a new trial has been granted.
A hearing was had in accordance with the ruling laid down
by the Supreme Court. At this hearing it appeared for the
first time that there were irregularities other than the alleged
coercion, which consisted of the failure on the part of the
bailiff to properly confine and watch the jury. The defendant
then filed a supplemental motion for a new trial, setting forth
in substance that the bailiff had left the jury unattended during the night of September 30, 1938; that they had access to
the whole third floor of the county courthouse; that a telephone was available to the jury.
The court found that there had not been coercion of juror
Anderson "and no improper conduct upon the part of any
member of the jury." The irregularities being the fault of
officers of the court, the court felt that a very liberal view
should be taken in the matter of granting the defendant a new
trial.
'In the Boyles case the Court, per Mr. Justice Butler, said: "It states the rule too
broadly to say that such affidavits are never admissible to impeach a verdict in a criminal
case. In the Wray case, supra, we stated that it is the general rule. It would not be
safe to lay down any inflexible rule, for, as was said by Mr. Justice Taney in United
States v. Reid, 53 U. S. (12 How.) 361, 366, 13 L. Ed. 1023, 'Cases might arise
in which it would be impossible to refuse them (such affidavits) without violating the
plainest principles of justice.' "

SERVICE OF PROCESS ON SUNDAY
By RANGER ROGERS, of the Denver Bar

S HOULD

it be of any interest to the readers of DICTA, a
law clerk's research on Saturday afternoon indicates that
service of summons on Sunday in Colorado is perfectly
valid. However, a motion to quash could be based upon the
dictum in Schwed v. Hartwitz, 23 Colo. 187, 1896, in which
it is held that a notice of tax sale published only in the Sunday
edition of a newspaper was invalid on the analogy that it was
like service of process which was said to be void if made on
Sunday.
The Schwed case has never been followed in Colorado. 1
The dictum that service of process on Sunday is invalid is not
based upon the law of Colorado.
Although the Code provides that no judicial business
shall be transacted on Sunday2 the service of summons has not
been held to be judicial business. On the other hand, it has
been regarded as a personal or ministerial act' not included
within the prohibition against judicial business on non-judicial days." Until the statute of 29 Charles II, passed in 1676,
ministerial acts were not prohibited at common law.5 Colorado, of course, adopts the common law as of 1607,' therefore the statute of 29 Charles II never became common law
of Colorado.
In some states service of summons on Sunday is invalid
because of specific statutes (which we do not have) or because
of the interpretation of the frequently found statutes prohibit'Dumars v. City of Denver, 16 Colo. App. 375, 1901; City of Denver v. Dumars,
33 Colo. 94, 1905; City of Denver v. Londoner. 33 Colo. 104, 1905; Hallett v.
U. S., 40 Colo. 281, 1907: Pelton v. Muntzing, 24 Colo. App. 1, 1913.
'Sec. 453, Vol. 1, '35 C. S. A.
'60 C. J. Sunday, Sec. 89; 25 R. C. L. Sundays and Holidays, Sec. 46; Ann.
Cas. 1916 B 17: Ann. Cas. 1916 E 850: Hauswirth v. Sullivan, 9 Pac. 798, Mont..
1886. See note 9. Pac. 806.
'Haneus v. Stiles, 56 L. R. A. 736, Idaho, 1902; note 3, supra.
'Notes 3 and 4, supra.
'Sec. 1, Ch. 159, Vol. 4. '35 C. S. A.
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ing Sunday labor that disturbs the peace.7 The statute in
Colorado prohibiting such labor ' was taken from the law of
Illinois,' where it was held only to prohibit labor or amusement that actually disturbs the peace."0 The validity of
service of summons on Sunday in Colorado is strengthened
by our statute on holidays" which, after providing for Sundays and holidays, states that nothing in that section shall prohibit the service of process on Sunday. This statute would
appear to be limited to its terms. In any event, a summons
issued by an attorney has been held not to be within the constitutional term "process" although, of course, valid for the
purpose of notice."
The law clerk concludes that service of summons on
Sunday in Colorado is valid but should be avoided because of
the necessity of arguing a possible motion to quash based upon
the dictum in the Schwed case.
'60 C. J. Sunday, Sec. 89; note 3. supra.
'Sec. 269, Ch. 48, Vol. 2, '35 C. S. A.
'Dumars v. City of Denver, 16 Colo. App., at p. 397.
"Richmond v. Moore, 107 I1. 429, 1883.
USec. 1, Ch. 79, Vol. 3, '35 C. S. A.
"Comet Consolidated Min. Co. v. Frost, 15 Colo. 310, 1890.

"Moises," who is also
Have you heard from "Moises?"
named Garza Ramos purports to be an attorney and counselor
at law of Juarez, Mexico. He recently wrote a Denver firm
stating that during the past year he had had the pleasure of
corresponding on the subject of divorces and regretted that it
had not been possible to "make business" then but that during
the coming year he hoped "we could do a few ones."
We find the business card of Louise M. Carmer, justice
of the peace, Castle Rock, who alleges that she is a "Maryin'
Justice," and "Secret Marriages My Specialty."
In Tinglof v. Askerlund, 96 Colo. 27 at 31, we find the
following refreshment: Says the Court: * * * Considering
the record, and the genius of our decisions * *
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FORTY-SECOND ANNUAL MEETING BREAKS ALL
ATTENDANCE RECORDS
ITH three hundred sixty-three lawyers registered and
approximately one hundred more in attendance, the
forty-second annual meeting of the Colorado Bar Association at Colorado Springs on September 22 and 23, 1939,
capped a successful year by breaking all previous attendance
records. The next highest attendance record for an annual
meeting was for the year 1938, when two hundred thirtyeight attorneys registered.
The successful program carried on by the state associa-
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tion, plus the large and enthusiastic attendance at the yearly
meeting, has proved that the affiliated bar system does work
in Colorado. With the announcement that the last two
regions in the state have been organized into local associations
affiliated with the Colorado Bar Association, the board of governors stated at the meeting that the state association now
covers the entire state and embraces some fourteen hundred
lawyers.
Members attending the meeting were addressed by Charles
A. Beardsley of Oakland, president of the American Bar Association; Jacob M. Lashly of St. Louis, chairman of the
Commercial Law Section of the American Bar Association;
Paul F. Hannah of Washington, D. C., national chairman
of the Junior Conference, and Justice John C. Young of the
Colorado Supreme Court.
Mr. Beardsley, who delivered the main address of the
meeting, asserted in his talk, "The Need for Better Justice,"
that war is a challenge to the legal profession because it is a
substitute for the civilized means of determining a dispute. He
urged, therefore, that lawyers contribute to bar association
work and under the joint membership of these organizations
combat the elements which destroy the civilized methods for
settling disputes.
Mr. Beardsley's speech on Friday evening culminated a
day of business and social activities. The Friday morning
session of the convention was devoted to committee reports.
Following the morning meeting, Wilbur F. Denious acted as
host at a reception to introduce Mr. Beardsley and thereafter
entertained all members attending the meeting at a delightful
luncheon that noon at the hotel. The Law Club of Denver,
at the close of the luncheon, presented a humorous satire on a
meeting of the club.
After the luncheon, G. Dexter Blount of Denver, retiring president of the association, delivered the president's
address. Mr. Blount outlined the accomplishments of the
affiliated bar system, which in the first year of its existence successfully held legal institutes in every part of the state, began
the publication of a state bar journal, organized the lawyers
all over the state into a cohesive unit, defeated unfavorable
legislation, substantially increased the state membership in the
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American Bar Association, undertook to rewrite the Colorado
Code along the lines of the federal rules, and carried on the
customary activities of a normal bar association.
The remainder of the afternoon was devoted to a discussion of the work of the committee on uniform procedure
in state and federal courts. Philip S. Van Cise of Denver,
chairman of the committee which has been redrafting the code
of civil procedure in Colorado to conform to the federal rules,
presided at the meeting. He announced that over a hundred
lawyers and judges from all over the state have been working
on this project for the past nine months, and that the present
program called for a rough draft of the proposed revision to
be placed in the hands of all attorneys by December first. One
of the highlights of the afternoon was a discussion by Mark
H. Harrington, Horace N. Hawkins, Jr., Thomas Keely, and
Joseph Hodges, on the advisability of revision, the principles
under which the work was being done and the personnel of
the committee. Another interesting discussion by R. Hickman Walker and Jean Breitenstein pertained to the type of
appellate procedure which should be adopted by the committee. The remainder of the session was devoted to a paper by
Edward L. Wood of Denver on the "General Advantages of
Discovery Under the Rules," and a short talk by Tom Chapin
of Denver on how the statutes contain much code material
and the need for correlation between the code and the statutes.
The Saturday morning session featured a talk by Jacob
M. Lashly of St. Louis, chairman of the Commercial Law
Section of the American Bar Association. Mr. Lashly discussed "The Fourth Co-ordinate Branch of Government,"
urging that administrative tribunals act solely as a tribunal
and not as judge, jury and prosecutor, and that a uniform
method of judicial review of all of the decisions of the tribunals be provided. William R. Kelly of Greeley, now president
of the Colorado Bar Association, discussed local bar association institutes. The delegates to the American Bar Association convention reported through L. Ward Bannister of Denver and Robert S. Gast of Pueblo, that the San Francisco convention was a success from every standpoint. S. Arthur
Henry, president of the Denver Bar Association, discussed
features in the will of Mrs. Charles W. Waterman which re-
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lated to indigent lawyers. A memorial to Fred Y. Holland,
former secretary of the association, was read by Clay R. Appel
of Greeley.
The luncheon meeting was devoted to the Junior Bar
Conference, a fuller report of which follows this article. A.
Pratt Kesler, national vice-chairman of the conference, and
James D. Fellers, councilman for the tenth circuit, spoke
briefly. Following these talks the conference selected Hugh D.
Henry of Denver chairman, Leo S. Altman of Pueblo vicechairman, and John W. O'Hagan, secretary.
The afternoon session convened to hear an address of
Justice John C. Young of the state Supreme Court on "Is
There Need for Integration of the Judiciary?" Paul H. Hannah, national chairman of the Junior Bar Conference, then
outlined the work and plans of the conference. He stressed
the fact that the legal profession is fighting to make democracy
safe for America and to maintain the profession of law. After
outlining the attacks made on democracy and the legal profession, Mr. Hannah said that the junior bar was enlisted "for
the duration," and that it intended to rout the attacks by hard
work intelligently directed and carefully executed by a unified
bar.
Following the adoption of a resolution providing for a
revision of the by-laws to provide greater flexibility and workability, the association selected William E. Hutton of Denver
as president-elect, Edward L. Wood of Denver senior vicepresident, Judge John R. Clark of Glenwood Springs, Robert
Tarbell of Saguache, and Jacob S. Schey of Longmont as vicepresidents. Edward C. King of Denver was reappointed
treasurer, and Wm. Hedges Robinson, Jr., of Denver, as secretary. William R. Kelly of Greeley, president-elect for
the past year, automatically became the new president at the
close of the convention.
Several delightful social programs were arranged. The
ladies present at the convention were entertained on Friday at
a tea at the Fine Arts Center as guests of Mr. and Mrs. Carruthers, and on Saturday by a trip to the Will Rogers Shrine
and a luncheon at the Cheyenne lodge as guests of the El Paso
County Bar Association. Saturday afternoon Mr. 'and Mrs.
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Spencer Penrose entertained the entire membership at a cocktail party at the hotel.
The final session of the convention was the annual banquet, at which George P. Winters acted as toastmaster. Short
talks were given by Messrs. Beardsley, Lashly, and Kelly,
Ralph L. Carr, governor of the state, Justices Francis E. Bouck
and Ben C. Hilliard of the Supreme Court, following a welcome extended by John A. Carruthers, president of the El Paso
County Bar Association. The banquet program closed with
entertainment furnished by the Cheyenne Mountain Dancers
under the direction of Lloyd Shaw.

Junior Bar Has Two Successful Meetings
The annual meeting of the Colorado Junior Bar Conference was held on September 23, 1939, at the Broadmoor Hotel
in conjunction with the annual meeting of the Colorado Bar
Association. The Tenth Circuit meeting of the Junior Bar
Conference of the American Bar Association was also held at
the same time. Present at the circuit meeting were members
of the Junior Bar from Colorado, Wyoming, New Mexico,
Utah, Kansas and Oklahoma. Paul F. Hannah, national
chairman of the Junior Bar Conference, was introduced to the
gathering and later spoke before the Colorado Bar Association
meeting.
Speakers on the program were A. Pratt Kesler of Salt
Lake City, Utah, national vice-chairman of the Junior Bar
Conference, who spoke on the results of Junior Bar Conference work in Utah; James D. Fellers, member of the Junior
Bar Conference Council for the Tenth Federal Circuit, who
spoke on the Junior Bar Conference program in Oklahoma,
and Jack Hunt of Topeka, Kansas, who reviewed the Junior
Bar work in the state of Kansas. Kansas was the first state
to organize a Junior Bar Conference unit, and Oklahoma and
Colorado shortly followed. Among some of the practices
found to be beneficial in those states are the following:
The aiding of young attorneys suffering tragedies temporarily incapacitating them.
The giving of dinners to newly admitted members of the bar.
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The assigning to newly admitted members of senior sponsors.
Preparation and dissemination of information concerning proper
fees to be charged.
Cooperation with the law schools and the senior students.

The Committee on Public Information and Speaking,
headed by William Hedges Robinson, Jr., of Denver, chairman, recommended that the Junior Bar Conference collaborate
with the Colorado Bar Association in setting up speakers'
bureaus throughout the state.
The Committee on Judicial Selection, headed by Jack
Ramsay Harris of Denver, recommended that Colorado adopt
a different system of selecting judges, that the terms of judges
in districts where there is more than one judge of the same
court be staggered, and that the Colorado Bar Association and
the Junior bar Conference committees on judicial selection collaborate on a program of changing the method of judicial
selection.
The Committee to Sponsor Newly Admitted Members,
headed by Norman E. Bradley of Denver, reported that his
committee will endeavor to obtain sponsors for all men desiring them for the first year of their practice. The sponsors are
to be older practitioners who can.be consulted by the new men
on practical problems confronting a new attorney.
The Committee on Program Suggestions, headed by
Douglas McHendrie of Denver, recommended the establishment of a committee on placements and the establishment of
a committee on economic survey. The Committee on Economic Survey, headed by Harlan Howlett of Boulder, reported
that a survey of the economic conditions of the members of
the Colorado Bar will be commenced as soon as funds are
available.
The following were elected officers for the year: Hubert
D. Henry, Denver, Colo., Chairman; Leo S. Altman, Pueblo,
Colo., Vice-Chairman; John W. O'Hagan, Greeley, Colo.,
Secretary-Treasurer.
The new chairman announced that all of the recommendations of the various committees would be carried out,
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and also announced the appointment of Mark H. Harrington,
retiring chairman as chairman of the newly established Committee on Placements, under whom a placement bureau will
be shortly opened in Denver for the purpose of establishing
contacts between members of the bar seeking positions and
law firms seeking associates.

Mark H. Harrington of Denver has been appointed national chairman of the Junior Bar Conference Committee on
the Economic Survey of the Bar and Hugh D. Henry of
Denver has been selected as a member of the conference's Committee on Co-operation with Junior Bar Groups, according
to an announcement made by the national chairman, Paul
Hannah.
Personal History From Grand Junction
John C. Banks and wife attended the national convention
of the Phi Delta Phi legal fraternity at Mackinac Island, Michigan, the first of September. J. P. Helman of Grand Junction
attended the American Bar Association convention in California and was appointed to the Membership Committee for
Colorado. He and his family then attended the exposition
and returned by way of Oregon. Silmon L. Smith of Grand
Junction and Farrington R. Carpenter of Hayden were recently appointed by Governor Carr to the Colorado Water
Conservation Board. Eugene Mast of Grand Junction during the spring was appointed to the Law Committee of the
State Board of Law Examiners. Wayne N. Aspinall, of
Grand Junction, attorney and state senator, attended the Elks
convention in St. Louis in July and then visited relatives at
Bellfontaine, Ohio, his boyhood home.
Thomas K. Younge, who has recently moved to Grand
Junction from Denver, became the father of a son named
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Thomas Torleif Younge on August 24, 1939. Mrs. Younge
was formerly Jean McLain Biggs of Canon City. Mr. and
Mrs. James N. Tomlin of Grand Junction became the parents
of a girl named Sheila on March 3, 1939. Mrs. Tomlin was
formerly Ruth Derryberry of Grand Junction. Mr. and Mrs.
James K. Groves of Grand Junction announced the birth of
a daughter named Judith Ann on May 25, 1939. Mrs. Groves
was formerly Verna Collins of Boulder.
Grand Junction attorneys visiting the New York world's
fair this summer include the Hon. Straud M. Logan, judge of
the district court, and Guy V. Sternberg, and William F. Haywood, district attorney.
-- John C. Banks,
Correspondent.

Mr. Henry P. Hayes has opened a law office in Eaton,
Colo., and is located in the Eaton block as of September 1.
Mr. Hayes was previously connected with the FBI. His home
is Longmont, Colo.
Southern Colorado Bar Association
The organization meeting of the Southern Colorado Bar
Association, consisting of Las Animas and Huerfano counties,
was held at Trinidad on September 1st. By-laws were
adopted and the following officers elected: B. H. Shattuck,
Trinidad, president; I. E. Schachet, Walsenburg, vice-president; N. C. Dazzo, Trinidad, secretary-treasurer.
Under the by-laws quarterly meetings will be held, with
the annual election of officers in June.
George H. Bradfield, Jr., son of Judge Bradfield of Greeley, has located in his father's office as of the 25th of September, and will practice in the city. He formerly practiced in
the state of Texas.

Supreme Court Decisions
MINES-LEASE AND OPTION-EJ ECTMENT-EQUITY-CONSTRUCTION AS MORTGAGE-Rocky Mountain Gold Mines v. Gold, Sil-

ver, Tungsten, Inc.-No. 14372-Decided June 26, 1939-District Court of Boulder-Hon. Claude C. Coffin, Judge-Reversed.
Defendant sought equity,
Complaint in ejectment.
FACTS:
claiming as assignee of a "mining lease and option," under which it was
in possession of the property. Defendant further set forth what it had
paid and performed pursuant to the terms of the instrument, and contended the substantiality thereof evidenced its good faith, and worked
such equity in its favor that plaintiff should be relegated to foreclosure.
Defendant prayed for dismissal, or, that only as in foreclosure, with
right of redemption saved to it, should plaintiff enjoy the fruits of the
present proceeding. The case was tried as in chancery, but equitable
relief was denied and ejectment adjudged.
1. Where, under "mining lease and option," requiring
HELD:
the payment of $100,000 for the mine in cash or royalties, or both, and
the accomplishment of certain work and improvements on the premises,
the lessee pays $47,500 in cash, $5,648.62 in royalties, accomplishes
certain work and improvements and expends $95,000 in reconstructing
and revamping a mill and adding machinery thereto, and mined 8,200
tons of ore of a net smelter value of $27,777.21, at a cost of an additional $75,000 and where notice of default is given only as to failure to
pay $7,500, the balance of payment due at that time, and where the contract is viewed in its entirety, it is a fair deduction that the sale of the
property was the principal contemplation of the parties.
" 'Equity has to do with the substance and reality of a transac2.
tion-not the form and appearance which it may be made to assume.

*

*

*

3. Where it appears that the true intention of the parties is to sell
the property, the papers will be construed as security, and the transaction
will be given that effect no matter how many papers have been executed
to cover up that purpose.
4. Where a vendee has substantially performed, the contract
simply operates as an instrument of security as to the balance to be paid.
5.

"*

*

*

One, seeking at law to realize on such a contract,

may, if his selection of remedy be challenged through interposition of an
answer in equity, as here, find himself remitted to an equitable remedy."
"The expression 'time is of the essence' is not more controlling
6.
than are definite provisions of a contract which mean that time is of the
essence.
7. " 'The fact that the contract expressly states that time is of
the essence is not conclusive, other provisions of the contract may be so
inconsistent with this as to lead to the conclusion that time is not essential.'
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8. Where the action between the parties becomes one for the construction of a contract and the relation of the parties (as here) there is
no occasion for application of the rule " 'that requires the plaintiff (defendant here) to tender the amount due or allege his ability and readiness to pay it * * *' "
9. The contention of plaintiff that defendant has already had as
much delay as equity would require, is not forceful here, for the default
occurred on July 22, 1936, and the next day notice of cancellation and
demand for possession was served.
10. The fact that some delay occurred when the defendant sought
relief under Section 77-B of the Federal Bankruptcy Act, which was
finally denied, cannot be used by plaintiff to its advantage, for during
such period it could have proceeded in equity at its pleasure.
11.
Plaintiff may elect to have the court adjudge that from the
date of its order, defendant may have six months within which to pay
into the registry of the District Court, for benefit of plaintiff, the sum of

$46,851.63 (the balance due plaintiff) plus interest from August 23,
1936. It would be inequitable to require plaintiff to take the time necessary to reframe his complaint and to continue with new proceedings.
If plaintiff does not make such election in 30 days, the action to be dis-

missed at its costs.
Opinion by Mr. Chief Justice Hilliard. Mr. Justice Bouck dissents.
Mr. Justice Bock not participating. EN BANC.
-CONSTRUCTION
Weybright v. Klein, etc.
-No.
14521-Decided July 3, 1939-District Court of Otero
County-Hon. Harry Leddy, Judge-Affirmed.
FACTS: City was engaged in acquiring and constructing an electric
plant. Plaintiff brought injunction to stop it. City's demurrer was
sustained to plaintiff's complaint.
HELD:
1. To consummate its acquisition, the city had to adopt
an ordinance embodying its plan, which ordinance required the approval
of electors. "The statute says by 'a majority of the qualified property
electors of such City or Town as shall in the next year preceding the year
of election have paid a property tax therein.' "
2. It is immaterial under such circumstances that the ordinance
was adopted by a majority of such electors voting, but not a majority
of all such electors in the city, for "no instance, * * *, has been discovered where the lawmakers did such an absurd thing as to require a
majority of all those qualified.' "
3.
"Government by majorities does not rest upon the fact that
majorities actually express themselves, but upon the necessary presumption that the silent electors approve what the articulate do, otherwise
they would protest."
4. " 'A statute may be construed contrary to its literal meaning,
when a literal construction would result in an absurdity or inconsistency,
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and the words are susceptible of another construction which will carry
out the manifest intention.' "
Opinion by Mr. Justice Burke. Mr. Justice Bouck not participating.
CERTIORARI-PROFESSIONS-REVOCATION OF LICENSE-JURISDICTION OF ADMINISTRATIVE BOARD-EFFECT OF REVERSAL OF

C. Hummel v. Board of ChiropracticExamCONVICTION-Nellie
.ners-No. 14344-Decided
February 6, 1939-DistrictCourt of
Denver-Hon. Robert W. Steele, Judge-On Application for Supersedeas-Reversed.
FACTS: The Board of Chiropractic Examiners revoked the license
of Dr. H to practice chiropracty, which action was taken under Chapter
34 of the 1935 C. S. A. H took a writ of certiorari to the District Court,
which writ was dismissed. She was charged before the board with the
conviction of a crime involving moral turpitude (one of the grounds for
revocation of license set forth in the statute). During the hearing the
attorney general was granted leave to amend the complaint by adding
the allegation that "Dr. H was guilty of unprofessional, dishonorable
and immoral conduct" (another ground of revocation provided by the
Act). The Act further provides that any person charged as aforesaid
"shall be furnished with a copy of such charges at least 30 days before
such charges are set for hearing." It further provides that charges shall
be presented to the board under oath by any person having knowledge of
the facts. At the hearing evidence was presented of a conviction of H
for petit larceny in the District Court. This conviction was reversed
by the Supreme Court.
HELD: 1. It is the conviction, not the commission, of certain
offenses that is ground for discipline. When the Supreme Court reversed
the judgment of the District Court in the petit larceny case the constitutional presumption of innocence was restored to H.
2. The attempted amendment to the complaint by the attorney
general to add the additional ground above stated was illegal. The
complaint must be under oath and must be served on the defendant at
least 30 days before hearing. Further, the charge must be made by a
person claiming knowledge of the facts. The attempted amendment
conferred no jurisdiction upon the board to hear same.
3. Even if the amendment was proper, H's license could not be
revoked because the acts complained of must bear a connection with the
profession of the accused. In this instance, there is no connection between the offense and the practice of chiropracty.
4. Furthermore, the board exercised its powers in such a way as
to abuse its discretion. The penalty was far too severe for the offense
charged.
Opinion by Mr. Justice Bouck. Mr. Justice Bakke and Mr. Justice Burke dissent. Mr. Justice Knous and Mr. Justice Bock not participating. EN BANC.
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UNITED STATES-LAND CEDED BY STATE-TAXATION-AUTOMOBILES-USE OF HIGHWAYS-COLLECTION OF TAX-Board of

County Commissioners of Arapahoe County v. E. J. MorrisNo. 14403-Decided March 27, 1939-District Court of Arapahoe County-Hon. Samuel W. Johnson, Judge-Reversed.
Morris paid the tax on his automobile under protest,
FACTS:
claiming it as exempt on ground that he was stationed at Fort Logan,
a military post of the United States, located in the county. Under the
statute a car owner is required to pay the tax due on his car at the time

of procuring his annual license.

Morris brought action to recover the

amount paid.
HELD: 1. Since the third assignment, to-wit: "That the trial
court erred in overruling the motion for judgment on the pleadings," is
good, it only will be considered.
2. The title of the Act ceding to the United States jurisdiction
of state over a site for military post, also includes "to release the same
and other property of the United States from taxation." The first section thereof grants jurisdiction over the tract "for all purposes whatsoever," but reserves jurisdiction to serve civil and criminal process. The
second section thereof releases from taxation the tract and its improvements and all property therein or thereunto appertaining "belonging to
the United States." If the first section divested the state of all, or any
rights of taxation therein located, the entire second section was super-

fluous.
3. Morris complains of the refusal to issue a license to allow him
to operate his car on the highways of the state unmolested, yet no authority is vested in the county clerk to issue such save for registered cars.
4. One who operates a registered and numbered car without such
certificate of title is guilty of a misdemeanor.
5. One purpose of the Act is to add security to motor vehicle
titles.
6. If clerk had granted Morris' demand, he probably would have
been liable to fine and imprisonment.
7. Certain reciprocal interstate privileges are conferred by our
laws.
8. So long as Morris operates car within military reservation, he
is not required to have licenses, registration, certificate of title, or to pay
any kind of fee or tax.
9. By reason of the character of the use and operation of automobiles, and under our constitution and statutes, the situs of a car for license and taxing purposes is where the legislature says it is and, clearly,
the situs of this car is not Fort Logan.
10. As a property or a privilege tax, Morris must pay, and it is
no concern of his what the state does with the money received therefor.
Opinion by Mr. Justice Burke. Mr. Justice Bouck not participating.

EN BANC.
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BURGLARY INSURANCE-COMPARTMENT, MEANING THEREOF IN
POLICY-CONSTRUCTION OF POLICY-INTENTION OF PARTIES
-Commercial
Casualty Ins. Co. v. Mapelli Bros., Inc.-No.
14452-Decided March 27, 1939-District Court of DenverHon. Henry S. Lindsley, Judge-On Application for Supersedeas
-Reversed.
FACTS:
1. Defendant wrote burglary insurance on plaintiff's
safe. Safe was rifled and defendant refused to pay because the particular
loss was not covered.
2.
Both iron doors of safe were broken open. Inside were various drawers and pigeonholes, having no separate locks, and a steel
"chest" having a separate "burglar-proof," but unused, lock.
Policy
specified that "doors of the safe are locked by combination locks as follows:
(1) Outer safe door combination, (2) Middle door key lock,
(3) Inner chest door combination."
Insurance was limited to "inside
the chest or compartment." Trial court held that loss from drawers and
pigeonholes was covered, but otherwise as to loss from chest because it
had been left unlocked.
HELD:
1. Word "compartment" in phrase "chest or compartment" is but another name for "chest."
2.
If such were not the case, then notwithstanding provision in
policy that required plaintiff to lock the chest, it could toss currency in
the pigeonholes with identical protection.
3.
"Compartment" must be deemed singular, else the policy becomes ambiguous. Construction of ploicy clearly indicates such.
4. Evidence showed that plaintiff, upon being advised of a 50%
lower rate than on the pigeonholes and drawers, installed the chest, thus
indicating the intention of the parties.
Opinion by Mr. Justice Burke. Mr. Chief Justice Hilliard and
Mr. Justice Bakke concur. IN DEPARTMENT.
NEGLIGENCE-FEDERAL EMPLOYERS' LIABILITY ACT-ASSUMPTION
OF RISK-DAMAGES-Denver & Salt Lake Ry. Co. v. GrainerNo. 14399-Decided March 27, 1939-DistrictCourt of Adams
County-Hon. H. E. Munson, Judge-Affirmed.
FACTS: G, employee, sued railroad for damages for personal injuries alleged to have been caused by negligence of railroad and obtained
judgment for $15,000.00.
HELD:
1. " 'Every fact necessary to support the verdict will be
presumed to have been found by the jury in favor of the prevailing
party.' " The evidence as to failure to warn plaintiff, in not ringing the
bell on the defendant's engine, is in conflict. The jury must have found
that the bell was not rung.
2.
The rule of the defendant company required the bell to be rung
when the engine started to move, and the jury was justified in finding
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that the failure to obey the rule was the proximate cause of plaintiff's
injury.
3. Under the Federal Employers' Liability Act, contributory
negligence of an employee cannot be a defense in the case at bar. Here
the plaintiff was working as a section hand on a curved track, and there
was a violation of a rule of the company by another of its employees who
failed to sound the bell and give warning of the approach of the engine
which struck plaintiff while he was working on the track.
4. The employee is entitled to rely on the long-standing rule that
the bell would be rung.
5. Plaintiff assumes the ordinary risks of his employment, but
there is no evidence that he knew or should have known the engine crew
would violate the rule of ringing the bell.
6. Where it appears that injured person received permanent injuries, that he was in hospital two months, that his pain and suffering are
practically constant, and where there is nothing in the record from which
the court could presume that the verdict was the result of passion or
prejudice, it will not be disturbed on the ground that it is excessive.
Opinion by Mr. Justice Bock. Mr. Chief Justice Hilliard and Mr.
Francis E. Bouck concur. IN DEPARTMENT.
TAX SALES-BULK OR UNITARY SALES OF CERTIFICATES-JUDICIAL
NOTICE OF DEPRESSION CONSTITUTIONAL LAW District

Landowners Trust Co. v. County of Adams, et at.-No. 14440Decided March 27, 1939-District Court of Adams CountyHon. Otto Bock, Judge-Affirmed.
FACTS: Suit to set aside a unitary or bulk sale of some two hundred tax sale certificates by the tax officials of Adams County, on alleged
grounds of illegality, fraud, conspiracy and secrecy, to a predetermined
purchaser at a flat percentage discount, and without regard to the actual
value of the respective properties involved. Action dismissed.
HELD:
1. The court has, on occasion, taken judicial notice of
the wide ramifications of the economic depression, one of which was the
accumulation by the respective counties of a large number of tax certificates of purchase issued by them on tax sales with the result that the
lands covered thereby were taken off the tax roll, with consequent loss
of revenue and injury to the normal functions of government.
2.
The legislature had in mind, in passing Chapters 94 and 105,
S. L. 1935, a simplified procedure to be followed by county commissioners and directors of drainage and irrigation districts in disposing of the
certificates, in order that thousands of acres of land sold for taxes might
be again placed on the tax roll.
3.
The people have all powers not taken from them by the Constitution.
4. Preambles may not be invoked apart from specific provisions
of the Constitution to invalidate a statute.
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5. The acts do not violate Section 21, Article V of the Constitution, since the language of the titles clearly embrace the subject of the
acts.
6. The acts do not violate Section 24 of Article V of the Constitution. They are commendable for brevity, certainty and choice of
language.
7. Evidence examined and found to be devoid of fraud or illegality in the sale of the certificates, and these are the only two grounds
upon which the sale might have been set aside.
8. The sale may have been secret as to a prospective purchaser,
but the board was under no legal obligation to notify him of its decision
to accept less than face amount for the certificates from the first buyer
who offered to pay the price decided upon.
Opinion by Mr. Justice Bakke. Mr. Justice Bouck and Mr. Justice
Bock not participating. Mr. Justice Burke dissents. EN BANC.

QUIET TITLE-MEASURE OF DAMAGES-CONDEMNATION FOR PUBLIC USE-TAXATION OF EXPERT'S WITNESS FEES AS COSTS-

Union Exploration Co. v. Moffat Tunnel Improvement District,
et al.-No. 13879-Decided March 27, 1939-DistrictCourt of
Gilpin County-Hon. Samuel W. Johnson, Judge-Affirmed.
FACTS: Action by Moffat Tunnel District to quiet title to 50
acres of land occupied and used by it as a tunnel site and railroad right of
way in the construction of a railroad tunnel and water tunnel through
the Continental Divide. The plaintiff paid $15,200.00 into court as
the value of the land and the timber used.
HELD: 1. It is not a proper measure of damages to take the
figure of what would be the difference in cost between building the tunnel
on defendant's land and the cost of building it on adjoining land. It is
only one of the factors to be considered.
2. In determining the value of the land, the court should take
into consideration every reasonable use to which the land could be put,
and the highest value that could be put upon it for any reasonable use,
and also take into consideration the fact that this land was located in a
place suitable and desirable for the portal of a great trans-continental
railroad tunnel.
3. The value placed upon the land for revenue purposes is not the
proper measure of the value of property taken for public use.
4. What was paid for nearby land of different surface conditions
and location could not be used in determining the value of the lands in
question.
5. Where parties agree to submit the question of value of land to
arbitrators and they cannot agree on the arbitrators, the matter may be
decided by the court and the measure of damages to be applied is the same
as in condemnation proceedings.
6. The most profitable and advantageous use to which the prop-
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erty is adapted is the basis upon which fair compensation should be
determined.
7. Speculative or prospective damages or values may not be considered except only as such evidence may bear upon or affect or assist in
arriving at the present market value.
8.
"While there can be no question that the adaptability to a
special and advantageous use, including the use for which the property is
being taken, is to be considered, and that evidence of such adaptability is
admissible, it is to be considered only in so far as it affects the market
value of the land."
9. Defendant is not entitled to compensation for use of the property from the time plainitff entered into possession, to date of judgment.
When it was taken plaintiff was entitled to compensation. The claim
has been unliquidated.
10. It is within the sound discretion of the court, in an equity
case, to tax the plaintiff with fees paid by defendant to its expert witnesses.
Opinion by Mr. Justice Young. Mr. Justice Francis E. Bouck not
participating. EN BANC.
CONFLICT OF LAWS-JUDGMENTS-FULL FAITH AND CREDITFRAUD -PROCESS
JURISDICTION -Devereaux,
etc., et a. u.

Sperry, et at.-No. 14529-Decided March 27, 1939--County
Court of Gunnison County-Hon. Clyde Welch, Judge-Affirmed.
HELD:
1. Where fraud in the procurement of a defendant's
waiver of summons in a suit brought in Kansas is alleged and proved,
the judgment, though of a sister state, will not be given full faith and
credit by the courts of this state.
2. "The wholesome and righteous doctrine of comity should
never be used in aid of perpetration of fraud, * * *."
3. The disposition of the case on the basis of fraud renders unnecessary any consideration of the effectiveness of the attempted dissolution
of the corporation in Kansas so as to constitute it incapable of being
sued in this case.
4. Service by publication upon the corporation defendant was
sufficient to give the trial court jurisdiction to support the attachment on
property located within the county.
Opinion by Mr. Justice Bakke. Mr. Chief Justice Hilliard and
Mr. Justice Burke concur. IN DEPARTMENT.
CONTRACTS-PUBLIC POLICY-Mitchell v. Jones-No. 14530-De-

cided March 27, 1939-DistrictCourt of Denver-Hon. Henry S.
Lindsley, Judge-Reversed.
HELD: 1. It is not against public policy, nor is it improper, nor
are there suggested dangerous tendencies for one, who was formerly with
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the Public Works Administration, an agency of the federal government,
to enter into a contract with an architect, whereby the former is, for a
commission, to diligently seek out public boards or organizations which
are desirous of obtaining grants and loans from said P.W.A. to erect
public buildings, and to the best of his ability to endeavor to secure contracts for said architect, for architectural services, including study drawings, plans and specifications, together with supervision.
2.
"Considering that an architect was necessarily to be employed,
and that his compensation was standardized-not subject to favor, we
cannot think it was morally wrong for defendant architect to employ
plaintiff to present him and his claims to excellence as an architect to the
governing boards of public entities undertaking work within the contemplation of the act of Congress and its administrative regulations."
Opinion by Mr. Chief Justice Hilliard. Mr. Justice Young and
Mr. Justice Knous concur. IN DEPARTMENT.

WORKMEN'S COMPENSATION -CONSTRUCTION
OF ACT-CASUAL
EMPLOYMENT-Royal Indemnity Company, et at. v. The Industrial Commission of Colorado, et al.-No. 14601-Decided September I1, 1939-DistrictCourt of Denver-Hon. Joseph Walsh,
Judge-Affirmed.
FACTS:
1. Review sought of affirmance by district court of an
award of compensation by commission.
2.
Claimant was a carpenter who was engaged by Morey Company, upon recommendation of Schillig-Scott Lbr. Co., to do some remodeling and repair work upon its warehouse, particularly to better the
loading dock.
3.
Claimant, as was the general custom of trade, went to the
lumber company to use its power saw to cut some material to be used in
the remodeling work, and in the operation of the saw was injured.
HELD: 1. The exclusion of "any persons whose employment is
but casual and not in the usual course of trade, business, profession, or
occupation .of his employer," mentioned in the Compensation Act, is
not applicable to the situation here, because (1) previous to the repairing
and remodeling operations, and at the time thereof, Morey Company
had been and was engaged in its established mercantile business, and (2)
in the usual course and furtherance thereof had been and was utilizing
the warehouse.
2. Lackey v. Industrial Commission, 80 Colo. 112, is distinguished; there a farmer decided to procure a site and build a filling station, and the question determined was: "Is the construction of a building to be used by the builder in a business new to him, within the usual
course of that business?"
Opinin by Mr. Justice Knous. EN BANC.
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CRIMINAL LAW-ILLEGAL USE OF PUBLIC FUNDS-JURORs-TEsTIMONY BEFORE GRAND JURY-Rogers u. People-No. 145 28-

Decided July 3, 1939-District Court of Las Animas CountyHon. Frederick W. Clark, Judge-Affirmed.
HELD: 1. A grand jury may be summoned on open venire. In
counties like Las Animas the calling of a grand jury is discretionary
with the judge. Where it happens that when the term opens, no grand
jury has been ordered or decided upon, the grand jurors can nevertheless
be summoned by open venire as under the common law. This may be
done "during the term" and it is immaterial that this be done on the
first day or the third day of the term.
2. Our statute, Sec. 453, Chap. 48, 35 C. S. A., does not permit
a motion in arrest of judgment or writ of error to be sustained by reason
of the disqualification of any grand juror or grand jurors.
3. A motion to quash an indictment will not be sustained upon
the ground that the defendant was "required by authority of the Grand
Jury to appear before it," and "was thereby compelled to be a witness
involuntarily against himself," unless it appears what testimony was
given or called for, and unless facts are stated from which the court may
determine that it was "by authority" or that defendant was "compelled,"
or that his testimony was "against himself."
4. Where it appears to the court that the defendant testified before the grand jury voluntarily, it will not quash the indictment flowing
from such testimony.
5. There is no mandate compelling prosecution for all connected
crimes. Proof of a crime often necessarily includes proof of a conspiracy
to commit it and other violations. It is within the discretion of counsel
for the people to determine which ones to press.
6. The statute does not require that in order for one to be convicted of illegal use of public funds, he be a custodian of the money.
7. One doesn't obtain title to property by theft or by criminal
conspiracy, or by fraud equivalent thereto.
8. Where one acting "under pretense" of his public office obtains
and converts to his own use, public monies, he is guilty of illegal use
of public funds.
9. County warrants, shown in part to be fraudulent, to which
defendant bore substantially the same relation as the warrant upon
which the indictment was based, are admissible in evidence under the
rule applicable to proof of intent, plan or design.
10. Remarks of the trial judge, though ill-advised, but not so
couched as to especially reflect upon the defendant, and inspired by attempt of defendant's counsel to inject prejudicial matter into the record,
are not prejudicial.
Opinion by Mr. Justice Burke. Justice Bouck not participating.
Mr. Chief Justice Hilliard dissenting. Justice Bock concurs in the conclusion. EN BANC.
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FENCE-CONTRACT TO MAINTAINTRESPASSING CATTLE-APPEAL AND ERROR-ABSTRACT OF EVIDENCE-Read v. Micek, et

al-No. 14442-Decided September 18, 1939--County Court of
Huerfano County-Hon. Joseph A. Barron, Judge-Affirmed.
FACTS: 1. Cause filed in one justice court, transferred to another,
judgment therein entered and appeal to the county court, where judgment entered again in favor of plaintiff.
2.
Action for damages sustained by trespass of defendant's cattle.
HELD:
1. Assignment of error based upon insufficiency of evidence must be disregarded where evidence is not abstracted.
2.
Lower court's findings show parties to be occupants of adjoining premises; that agreement existed between them as to maintenance of
fence; that defendant overstocked his premises and failed to maintain his
portion of fence so that cattle entered thereat and damaged plaintiff's
property. Findings presumed supported by evidence, and if so, judgment proper.
3.
No question of free range or lawful fence involved where cause
rests upon contract pertaining to fence maintenance.
Opinion by Mr. Justice Burke. Mr. Chief Justice Hilliard and Mr.
Justice Bakke concur. IN DEPARTMENT.
TAXATION-STATUTORY CONSTRUCTION-RIGHTS OF PURCHASERTAX DEEDS-NOTICE-REQUEST-PAYMENT-Knutson, et al.

v.Dickson-No. 14579-Decided September 18, 1939-District
Court of Logan County-Hon. Arlington Taylor, Judge-On
applicationfor supersedeas, judgment reversed.
FACTS: 1. Suit in ejectment, plaintiffs asserting title by virtue
of tax deed. Findings for defendant on ground tax deed void on its face.
2.
Invalidity determined because of omission from deed of statement that certificate of purchase originally issued to county on tax sale
had not been duly assigned under authority of a resolution of board of
commissioners in accordance with 1935 Session Laws, page 329, Section 1.

3. Error assigned on court's holding, and cross error assigned by
defendant, asserting invalidity because the face of the deed shows request
for its issuance and first publication of notice thereof was made a few
days prior to expiration of three years from date of sale.
HELD: 1. The act of 1935 does not apply where taxes in full
are tendered to the county treasurer. The purpose of the statute is fulfilled when county realizes the full amount of the taxes due on the
property.
2. It is not province of the court to declare new policies in connection with possible uses of land in which the county, as a governmental
agency, might be interested.
3. The three years mentioned concerns the period in which the
taxpayer may redeem his land from sale by payment of taxes and penalties therein. No deed can issue prior to expiration thereof. This is the
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protection assured; but then purchaser may set the machinery in motion
to obtain the deed a short time before the expiration of the period.
Opinion by Mr. Justice Bakke. Mr. Justice Bock and Mr. Justice
Burke dissent. EN BANC.
CONTRACTS-COMMERCE AND TRADE-VOID CONTRACTS-Ringsby,

et al. v. Timpte, et al.-No. 14606-Decided September 11, 1939
-District Court of Dener-Hon. Henry A. Hicks, Judge-On
application for supersedeas, judgment affirmed.
FACTS: Action for damages for breach of contract in purchase of
transportation equipment, asserted inducement of purchase being false
representations to the effect that there existed agreement between packers
and Timpte brothers for exclusive use of their products to carry meats
between Denver and Chicago, and between Denver and California and
intervening points.
HELD: 1. "There is nothing in the record to nullify the alleged
representations as to the required exclusive use of Timpte Bros. equipment by the packers in their transportation activities, or to indicate that
such requirement, if present, was not wholly arbitrary or that the named
equipment was the only procurable one which would serve the needs of
the packing companies. This being true, the alleged agreement unquestionably would be in violation of the provisions of the federal act." Sec.
2, Title 15, Commerce and Trade, U. S. C. A., having to do with
monopoly of trade or commerce by persons among the several states.
2. No action will lie for violation of an illegal or void contract.
Opinion by Mr. Justice Bakke. Mr. Chief Justice Hilliard and Mr.
Justice Burke concur. IN DEPARTMENT.
CRIMINAL LAW-NEWLY DISCOVERED EVIDENCE-EXPERT WITNESS
OF COUNTS-CO-CONSPIRATOR-EvI-OPINION-ELECTION

DENCE-Seth A. McPhee v. The People-No. 1461 O-Decided
September I1, 1939-DistrictCourt of Denver-Hon. Stanley H.
Johnson, Judge-On application for supersedeas, judgment affirmed.
FACTS: 1. McPhee convicted of larceny of automobile and sentenced. Record disclosed two previous convictions. Convicted largely
on evidence of witnesses, M and S, with whom he had dealt in handling
"hot cars."
HELD: 1. Refusal to grant new trial on ground of newly discovered evidence was proper, where affidavit was based on hearsay; lower
court recalled witness for re-examination thereafter; and new evidence
was cumulative.
2. Opinion of expert based on sources other than that submitted
by attorneys for McPhee, when they sought his aid, was properly submitted to establish handwriting. Besides, direct and positive evidence
had been submitted on the point.
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3. It is incumbent on state to elect to rely upon either (a) receiving, or (b) larceny counts, where same evidence is admissible as to each,
and the counts are properly joinable.
4. There being sufficient evidence to indicate one to be a co-conspirator with defendant, his testimony is admissible, regardless of motive.
5. Although conflicting, evidence was sufficient to sustain conviction.
Opinion by Mr. Justice Bakke. Mr. Chief Justice Hilliard and Mr.
Justice Burke concur. IN DEPARTMENT.
MINORS-CLAIMS AGAINST ESTATE-CLASSIFICATION-In re: Estate
of Elaur. Elaur, etc. u. InternationalTrust Co., etc.-No. 14396
Decided March 27, 1939-DistrictCourt of Denver-Hon. Robert W. Steele, Judge-Affirmed.
HELD: 1. The rights of creditors, minors, etc., and the relative
priorities of their claims become fixed at the time of the debtor's death,
and the law then in force controls.
Opinion by Mr. Chief Justice Hilliard. Mr. Justice Bouck and
Mr. Justice Bock concur. IN DEPARTMENT.
PUBLIC UTILITIES COMMISSION-TIME FOR FILING PETITION FOR

REVIEW OF COMMISSION'S DECISION-CONSTITUTIONAL LAWMayer, et a[. v. Public Utilities Commission-No. 14590--Decided September 11, 1939-District Court of Denver-Hon.
Henry A. Hicks, Judge-Affirmed.
FACTS: Trial court held that since the petition for review with
relation to a decision of the Public Utilities Commission was not filed
in the District Court within 30 days after denial of the application for
rehearing by the Public Utilities Commission, judicial review of the
commission's acts was barred. Petitioner contended that since the Supreme Court had previously considered the act (Sec. 52, chapter 137,
1935 C. S. A.) setting the time limit for review, and held that a provision giving the Supreme Court original jurisdiction in such matters was
unconstitutional (Clark v. Utilities Commission, 78 Colo. 48, 239 Pac.
20), and had held that a provision depriving the District Court of jurisdiction in such matters was also unconstitutional (Greeley Transportation Co. v. People, 79 Colo. 307, 245 Pac. 720), that therefore the
entire act was unconstitutional.
HELD: 1. It was the purpose of the General Assembly to work
expedition in the determination of questions arising out of the administration of the act.
2. The limitation feature of the statute is severable from, does not
depend on, and is not related to, the provisions concerning the jurisdiction of courts.
Opinion by Mr. Chief Justice Hilliard. Mr. Justice Bouck not participating. EN BANC.
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AND TOTAL DISABILITY-Guardian Life

Ins. Co. v. McMurray-No. 14518-DecidedSeptember 11, 1939
-District Court of Larimer County-Hon. Claude C. Coffin,
Judge-Affirmed.
FACTS: 1. Plaintiff insured under policy providing for payments
to him in event he "became totally and permanently disabled by bodily
injury or disease so that he is and will be permanently, continuously and
wholly prevented thereby from performing any work or from following
any occupation whatsoever for remuneration or profit, * * *"
2. Plaintiff had been operating a farm, but as his illness (multiple
sclerosis) progressed, he became weak, tired and could not operate the
farm or even look after the hired help. However, he did paint a little
and drive a little.
3. Jury in trial court held for plaintiff and against insurance company and awarded judgment for disability payments plus the return of
the premiums for two years paid by plaintiff while disabled.
HELD: 1. Evidence examined and found to be sufficient to sustain jury's finding.
2. Although insured is not in a condition where he can do no
work at all, the disability clause of the policy does not require more than
that he be "permanently, continuously and wholly prevented thereby
from following any occupation whatever for remuneration or profit."
3. "Men do not employ permanent cripples to drive their cars or
trucks, and assume the hazards of and responsibility for their incompetent acts."
4. Where one is unable to obtain work for which he is fitted
because of his diseased condition, "or if, for the same reason after securing it, he could not 'deliver the goods,' to use a common expression, then
his diseased condition prevented him from following any occupation that
he could follow if not diseased for remuneration or profit."
Opinion by Mr. Justice Young. Mr. Chief Justice Hilliard and
Mr. Justice Knous concur. IN DEPARTMENT.

CRIMINAL LAW-ACCESSORY AFTER THE FACT-SENTENCE-Miller

v. People-No. 14599-Decided September 11, 1939-District
Court of Mesa County-Hon. George W. Bruce, Judge-Reversed
as to sentence imposed.
HELD: Where one pleads guilty to being an accessory after the
fact, he may not be sentenced to serve his punishment by confinement in
the penitentiary since the statute upon which the sentence is based fails
to designate the offense as a felony and is silent as to the place of incarceration. Under previous decisions, the crime charged is a misdemeanor
and the confinement may be only in the county jail.
Opinion by Mr. Chief Justice Hilliard. EN BANC.
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ALIMONY--CONTEMPT FOR FAILURE TO PAY-LACHES-Hamilton v.

Hamilton-No. 14356-Decided September 11, 1939-District
Court of Denver-Hon. George F. Dunklee, Judge-Affirmed in
part and reversed in part.
HELD: 1. Where wife obtains divorce in 1920 and husband, by
agreement approved by court, agrees to make certain payments, and
where he does make such payments to the best of his ability, and where
it appears that the wife took no formal steps to enforce the judgment for
alimony until 1937, and then by a contempt proceeding, the trial court
did not err in ruling that the doctrine of laches should be invoked and
refusing the contempt order.
The court erred, however, in ordering an annulment of the
2.
judgment for alimony, since it did not appear that husband had fully
complied with the orders of the court, and since wife's right to attempt
collection through appropriate processes and writs may not properly
be foreclosed in a contempt proceeding.
Opinion by Mr. Chief Justice Hilliard. Mr. Justice Young and
Mr. Justice Knous concur. IN DEPARTMENT.
WORKMEN'S COMPENSATION-Ward and Co. v. Industrial Commission--No. 14596-Decided September 11, 1939-District Court
of Denver-Hon. Henry A. Hicks, Judge-Affirmed.
HELD: 1. Where it appears that of 8 medical witnesses testifying
before the Industrial Commission, 3 stated that claimant had no permanent injuries, 2 that she had a 5% disability, one that she had a 35%
disability and one that she had a 30% to 40% disability, the finding of
the commission that claimant sustained permanent injury and that her
disability as a working unit was 25%, is a legitimate conclusion, which
has substantial basis in the testimony.

2. Where there is sufficient competent evidence to support a finding and award of the Industrial Commission, neither the district nor
the Supreme Court is authorized to disturb such finding and the award
based thereon.
Opinion by.Mr. Justice Young. Mr. Chief Justice Hilliard and
Mr. Justice Knous concur. IN DEPARTMENT.
WORKMEN'S COMPENSATION-COMPLAINT AND DEMURRER-LIMITATIONS--Gadbois v.Allen, et al.-No. 14586-DecidedSeptem-

ber 11, 1939-DistrictCourt of Denver-Hon. Henry A. Hicks,
Judge-Affirmed.
1. Where claimant files his complaint in the District
HELD:
Court, after order and award of the Industrial Commission, and a demurrer to same is interposed on two grounds: First, that it failed to
state a cause of action, and secondly, that it "shows upon its face that
this action was not commenced within twenty days after the final find-
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ing, order or award entered by the defendant Industrial Commission of
Colorado upon the review of the award by said action sought to be vacated," it is not necessary that the second ground of the demurrer be
urged after the filing of an amended complaint.
2. The special demurrer was good because the twenty-day limitation of time as to filing the case in the District Court runs from the date
the commission announced its adherence to its former award.
3. A so-called application for review is not in fact or in law the
petition for review contemplated by the statute (Sec. 377, Chapter 97,
1935 C. S. A.) because it does not attempt to "specify in detail the
particular errors or objections" as required by Section 376.
Opinion by Mr. Justice Bakke. Mr. Chief Justice Hilliard and
Mr. Justice Burke concur. IN DEPARTMENT.
SMALL LOANS-NOTES-INTEREST-ENFORCEMENT OF PAYMENT-

Personal Finance Co. v. Baker-No. 14364-Decided September
11, 1939-District Court of Denver-Hon. Otto Bock, JudgeAffirmed.
HELD: 1. Under Section 10 of the Small Loan Act (S. L. 1935,
Chap. 157) where $125.00 is actually loaned in cash, $15.00 is
charged as a service fee, and $10.00 is charged for auto protection, and
the lender takes borrower's note for $150.00, no interest may be charged
on the $15.00, retained as service fee.
2. Under said section, action filed by lender against the borrower
was properly dismissed since interest could only be charged on $125.00,
and therefore, the note was unenforceable.
3. In loans of over $50.00 and not exceeding $300.00, insurance
and service charges may be deducted from the loan in advance, but interest may be charged only on $135.00 (not including the service fee).
Opinion by Mr. Justice Bakke. Mr. Justice Bouck and Mr. Justice
Bock not participating. Mr. Justice Young dissents.
QUIET TITLE-MINING PROPERTIES-LEASE-NOTICE OF FORFEITURE-JURISDICTION--Shrewsbury, etc. v. Reynolds-Morse Corp.

14389-Decided September 18, 1939-District Court of
-No.
Gunnison County-Hon. George W. Bruce, Judge-Affirmed.
HELD: 1. Where it appears under a lease that notice of forfeiture
must be sent by lessor to lessee, and the lessee is a receiver, it is not necessary that the notice be addressed to lessee as "receiver."
2. Where the evidence shows that receiver and addressee of notice
and his mother and uncle lived in the town to which notice was sent by

registered mail, that the receiver left for parts unknown about three
weeks after notice was sent and that the notice was returned to sender
marked "Uncalled for. Not here. They were notified," and that no
other address was given to lessor, the giving of the notice ceased to be a
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question of law and became one of fact, which the trial court correctly
resolved in favor of the lessor.
3. Although it appears that a petition in involuntary bankruptcy
was filed against lessee in the federal court in Denver months prior to the
sending of the notice of forfeiture, the jurisdiction of that court did not
become exclusive for two reasons:
a. The trustee in bankruptcy sold all of the admitted assets of the
bankrupt, and filed a disclaimer in this action.
b. There are exceptions to the general rule that bankruptcy courts
have exclusive jurisdiction over all property which is claimed by the
bankrupt.
4. Where lessee in confessing judgment in the receivership proceedings instituted against it, recites in its answer that it is "wholly insolvent, and unable to pay its debts and obligations," and the receiver is
ordered to continue to operate the mines and conform to the lease, failure
to pay for all labor and supplies and make reports and deliver statements
to lessor, as provided for in the lease, is sufficient violation of such lease
to permit lessor to declare a forfeiture.
Opinion by Mr. Justice Bakke. Mr. Chief Justice Hilliard and
Mr. Justice Burke concur. IN DEPARTMENT.

GRAND LARCENY-EVIDENCE-McLinden

v. People-No. 14566-

Decided September 25, 1939-District Court of Denver-Hon.
Stanley H. Johnson, Judge-Affirmed.
HELD: 1. Evidence of case examined and found to be sufficient
upon which jury was justified in bringing in a verdict of guilty on
charge of grand larceny.
2. The jury evidently did not believe defendant's contention that
he believed he had a legal right to the possession of the property taken.
3.
Although on motion for directed verdict, at conclusion of the
people's case, the court expressed some doubt concerning the value of the
property involved, as to whether or not it was over $20.00, the denial,
by him, of the motion is not error, particularly where there was no substantial basis for such doubt.
4. In the court's ruling upon the defendant's motion for a new
trial there was some discussion as to the duty of the court in the event of
a difference of opinion concerning the verdict, and it gave expression to
the proposition that primarily the question of veracity was one for the
jury and not for the court. While the Supreme Court has held that trial
courts have certain discretionary powers to set aside verdicts and grant
new trials, it has "never gone so far as to say that they may act as a
thirteenth juror."
Opinion by Mr. Justice Bock. Mr. Chief Justice Hilliard and Mr.
Justice Bouck concur. IN DEPARTMENT.

